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While private persons have been convicted of extortion under color of official right, proceeding against private 
citizens on an official right theory is generally inappropriate under the Hobbs Act. 


Acting “under color of official right” is a required element of the offense of extortion under the Hobbs Act, inchoate or 
substantive, when that offense does not involve threatened force, violence, or fear.' As a general rule, only public officials, 
that is, persons who hold official positions within the government, are capable of committing the substantive offense of 
extortion under color of official right as principals.” The Hobbs Act reaches anyone who exercises official powers regardless 
of whether those powers were conferred by election, appointment, or some other method. Furthermore, the Act reaches those 
public employees who lack actual power to bring about official action but create a reasonable impression that they do possess 
such power and seek to exploit that impression to induce payments.’ It is not necessary for a public official to hold an 
advisory role or position with direct leverage over other officials in order to convict the official Hobbs Act extortion based on 
the official’s exertion of pressure on other officials.* 


In order to commit extortion under color of official right, a defendant must hold an official position either (1) at the time that 
an extortionate payment is made or (2) at some relevant time before the payment, such as at the time that the defendant enters 
into a quid pro quo arrangement or otherwise makes a demand for payment.° Because the act of holding an official position is 
a necessary element of extortion under color of official right, that act must occur by the time the offense is completed, i.e., by 
the time that the defendant obtains a coerced payment.‘ 


The victim of extortion “under color of official right” need not actually know the official’s position as it is enough that the 
victim reasonably believes that the official can do what the official threatens.’ 


On its face, the Hobbs Act does not limit official right extortion to public officers but would appear to apply to anyone acting 


under color of official right.* In general, proceeding against private citizens on an official right theory is inappropriate under 
the Act, irrespective of the actual control that citizen purports to maintain over governmental activity.’ Private persons have 
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been convicted of extortion under color of official right, but these cases have been limited to ones in which a person 
masqueraded as a public official, was in the process of becoming a public official, or aided and abetted a public official’s 
receipt of money to which he or she was not entitled. !° 


However, it has been held that private persons may be liable under the “color of official right” prong of the Hobbs Act if they 
act in coordination with public officers.'' A private citizen who is not in the process of becoming a public official may be 
convicted of Hobbs Act extortion under the “color of official right” theory only if that private citizen either conspires with, or 
aids and abets, a public official in the act of extortion." 


It has also been held that the Hobbs Act has expanded the common-law definition of extortion to include acts by private 
individuals. While the Act expanded the scope of common-law extortion to include private individuals, the statutory 
language retains the requirement that property must be “obtained.” For purposes of the Act, the requirement that property 
must be obtained for extortion to occur, the word “obtain” means to “gain possession of.” It has also been stated that 
Congress did not intend to create a freestanding physical violence offense in the Hobbs Act which makes it a federal crime to 
obstruct, delay, or affect commerce by extortion or by threatening or committing “physical violence to any person or property 
in furtherance of a plan or purpose to do anything in violation of this section”; rather, Congress intended to forbid acts or 
threats of physical violence in furtherance of a plan or purpose to engage in what the statute refers to as extortion and related 
attempts or conspiracies." 


Aiding and abetting. 


An attorney who initiated plans to secure a judge’s cooperation in fixing the result in lawsuits, who instructed the judge on 
how he wanted the judge to rule, and who directed a third party to pay the judge for his cooperation was far from a mere 
passive victim of the acts of extortion committed by the judge, could be charged with aiding and abetting the judge in 
committing extortion under the Hobbs Act.'° 
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